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APPROVALS AND RELATED REFORMS (NO. 4) (PLANNING) BILL 2009 

Council’s Amendments 
Amendments made by the Council now considered. 

Consideration in Detail 
The amendments made by the Council were as follows — 

No 1 

Page 6, after line 9 — To insert —  

(3B) Before making a recommendation under subsection (1)(b) in relation to an 
improvement plan that authorises the making of an improvement scheme to apply to 
land in the district of a local government, the Commission must consult with the local 
government. 

(3C) An improvement plan that authorises the making of an improvement scheme must set 
out the objectives of the improvement scheme. 

No 2 

Page 6, before line 11 — To insert —  

(3) After section 119(4) insert: 

(5A) The Minister must, as soon as is practicable after notice in respect of an 
improvement plan is published under subsection (4), cause a copy of the 
improvement plan to be laid before each House of Parliament or dealt with 
under section 268A. 

No 3 

Page 7, after line 25 — To insert —  

(3A) Before submitting an improvement scheme or amendment to an improvement scheme 
to the Minister under section 87, the Commission must consult with any affected local 
government. 

(3B) In subsection (3A) —  

affected local government means —  

(a) in the case of an improvement scheme — a local government in the district 
of which the improvement scheme is proposed to apply; and 

(b) in the case of an amendment — a local government in the district of which 
the improvement scheme applies. 

No 4 

Page 31, lines 5 to 10 — To delete the lines. 

No 5 

Page 34, lines 6 to 14 — To delete the lines. 

No 6 

Page 34, after line 25 — To insert —  

171F. Review of Regulations 

(1) An appropriate Standing Committee of the Legislative Council is to carry out a 
review of the operation and effectiveness of all regulations made under this Part as 
soon as practicable after the expiry of 2 years from the day on which regulations 
made under this Part first come into operation. 

(2) The Standing Committee is to prepare a report based on the review and, as soon as 
practicable after the report is prepared, is to cause the report to be laid before each 
House of Parliament. 

No 7 
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Page 36, lines 17 to 21 — To delete the lines. 

No 8 

Page 38, line 16 — To delete “(5) or ”and insert —  

(5), 119(5A) or 

No 9 

Page 38, line 17 — To delete “order” and insert —  

order, improvement plan 

No 10 

Page 38, line 21 — To delete “order” and insert —  

order, improvement plan 

No 11 

Page 38, line 26 — To delete “order” and insert —  

order, improvement plan 

No 12 

Page 38, line 28 — To delete “order” and insert — 

order, improvement plan 

No 13 

Page 39, line 1 — To delete “order” and insert — 

order, improvement plan 

No 14 

Page 43, after line 7 — To insert —  

(4) The Minister must, as soon as is practicable after an order is given to the local 
government under subsection (1), cause a copy of the order to be laid before each 
House of Parliament or dealt with under section 268A. 

Leave granted for the amendments to be considered together.  

Mr J.H.D. DAY: I move —  

That the amendments made by the Council be agreed to.  

This bill has passed through the Legislative Council. During the debate in the Council a number of amendments 
were agreed to by the government. In some cases they were moved by the government, in other cases by the 
opposition, and in one case an amendment was moved by the Greens. The amendments, although not essential, 
have the effect of improving the transparency and accountability in some cases and they come out of what was 
generally a cooperative approach between the opposition and government and a degree of give and take, so to 
speak, in making some changes to the bill.  

I will go through some of the purposes of the amendments, broadly speaking. Amendments 1 to 3 deal with 
improvement plans and improvement schemes and have the effect of improving the transparency and 
consultation requirements of improvement plans and schemes. These improvements, firstly, will ensure that, 
before making a recommendation to the minister that an improvement plan be declared, the WA Planning 
Commission must consult with the local government or governments of the district subject to the improvement 
plan. Secondly, if the improvement plan provides for an improvement scheme to be prepared, the improvement 
plan must set out the objectives of the proposed improvement scheme. Thirdly, the Minister for Environment 
must ensure that a copy of the improvement plan will be laid on the table of both houses of Parliament as soon as 
practicable after the notice approving the improvement plan is published. That is fairly self-explanatory.  

Amendments 4 and 5 relate to development assessment panels and delete some lines, in particular the lines that 
provide the power for the regulations to vary the terms of the Planning and Development Act or other planning 
instruments. Those amendments were moved by the opposition. Section 171E(2)(b), which provides a power for 
the minister to direct local governments to provide staff and facilities to development assessment panels, and 
section 171E(2)(c), which provides the power to make regulations requiring local governments to pay costs of 
development assessment panels, will be deleted, and proposed new section 171F will be inserted. In fact, 
amendment 6 relates to this aspect and also to development assessment panels. In particular, it introduces a new 
section 171F to ensure that a review of the regulations supporting the provisions of development assessment 
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panels is carried out by an appropriate standing committee of the Legislative Council after they have been in 
operation for two years. It was always intended that there would be a review of the regulations relating to 
development assessment panels. The Legislative Council, and the opposition in the Council in particular, was 
very keen for that review to be carried out by a committee of the Legislative Council and we have agreed to that.  

Amendment 7 also deletes some lines; in particular the proposed section 77A(2) of the Planning and 
Development Act. The power of the minister to make a direction will no longer be limited to state planning 
policies that do not apply throughout the state. The reason for this amendment was out of concern that there may 
not be clarity in determining which state planning policies do or do not apply throughout the state. For example, 
although the SPP on coastal setbacks impacts only on local governments on the coast, the SPP is expressed to 
apply throughout the state. Although the intention is to use this power only to implement state planning policies 
that affect only certain areas, such as coastal areas or wetlands or industrial buffer zones, the proposed section 
would allow the minister to issue directions to implement SPPs that apply to all local governments throughout 
the state. However, it is not likely that the Western Australian Planning Commission would ever recommend the 
initiation of approximately 140 local planning scheme amendments but, rather, that it would amend the general 
provisions under proposed new section 256 in cases — 

Mr R.F. JOHNSON: I would really love to hear the rest of the explanation from the minister; I welcome his 
words of wisdom. 

Mr J.H.D. DAY: I thank the Leader of the House. Just to complete that explanation — 

Mr M. McGowan: You’re filibustering! 

Mr J.H.D. DAY: Not exactly.  

To reiterate, it is unlikely that the planning commission would ever recommend the initiation of approximately 
140 local planning scheme amendments but, rather, that it would amend the general provisions under proposed 
new section 256 in cases in which new provisions in all local planning schemes were necessary or desirable to 
implement a state planning policy.  

That amendment was moved by the opposition. The government agreed to it, although we did not really think 
that it was necessary to remove the proposed limitation to amend state planning policies. It meant that it could in 
theory be applied across the state to all local governments, but it is extremely unlikely that such a power would 
be used in such a way because there are better ways to achieve it. 

Amendments 8, 9, 10, 11, 12 and 13 to clause 50 are consequential amendments related to the amendment to 
section 119, which requires that improvement plans be laid before both houses of Parliament. The consequential 
amendments are to proposed section 268A, which deals with the process that will be followed when a document 
is required to be tabled before Parliament and Parliament is not sitting. Therefore, that takes into account the 
requirement to table an improvement plan before both houses of Parliament and ensures the appropriate process 
is followed. 

The final amendment, amendment 14, is to ensure that a direction given by the Minister for Planning under 
section 76 for a local government to amend its scheme is laid before both houses of Parliament. That amendment 
was moved, I think, by Hon Lynn MacLaren, one of the Greens (WA) members, and the government was quite 
happy to agree to that.  

Therefore, although the debate in the Legislative Council took somewhat longer than perhaps we might have 
anticipated, there was generally a cooperative approach taken with the outcome that those amendments have 
been agreed to by the government or in some cases moved by the government. I commend the amendments to 
the house. 

Dr J.M. WOOLLARD: I agree that these amendments do provide more accountability for the changes that the 
government is making to the Planning and Development Act. Amendment 1 will insert proposed new 
section 119(3B), which states — 

Before making a recommendation under subsection (1)(b) in relation to an improvement plan that 
authorises the making of an improvement scheme to apply to land … the Commission must consult 
with the local government. 

This is the plan, so, yes, the Western Australian Planning Commission will consult with local government. In my 
case that would be the City of Melville. Amendment 2 will insert proposed new section 119(5A), which states — 

The Minister must, as soon as is practicable after notice in respect of an improvement plan is published 
under subsection (4), cause a copy of the improvement plan to be laid before each House of 
Parliament … 
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However, minister, it is the outcome of that plan that people are concerned about. I would have been much 
happier if the scheme amendment were actually laid before the houses of Parliament. As I mentioned to the 
minister, I was going to ask a question this week, but I will ask it next week so that he has more time to consult 
with the WAPC. However, these amendments are very pertinent to my community, which has the Canning 
Bridge precinct vision on the table. Just this morning at a meeting between residents in South Perth and residents 
in my area, we were notified that the City of South Perth has sent some residents a letter saying that it has come 
to an agreement on some changes and it will now present that to a meeting. The city said that the meeting is by 
invitation only. I am not sure whether hundreds of people were going to turn up at that meeting, but people are 
very unhappy that they have not been involved in the consultation. Therefore, although these amendments are an 
improvement on what we had previously, stating that “the Commission must consult with the local government” 
still does not get to the heart of the problem—namely, that the community should have a say in what the 
developments are likely to be in their area. Some areas have very poor communication between local 
government and ratepayers. That is the case for residents who live in my area; they feel that the City of Melville 
really is not communicating with them on this issue. Even today at lunchtime, the member for Willagee had the 
CEO and Mayor of the City of Melville to lunch, and I asked them what was happening. They said that nothing 
was happening and that nothing had happened yet. I said that it was funny that the City of South Perth is 
consulting, yet the City of Melville is not. Therefore, I believe that these amendments will at least give people an 
opportunity to hear what is happening and the local member will know. The community may find out from the 
local member that plans are afoot to make changes in the area, if they do not hear from their local council. 
However, I believe that it would have been more in the community’s interests if the amendment scheme that was 
finalised were laid before both houses of Parliament, not the improvement plan.  

I am pleased that there will be a review of these regulations. If the minister drives through my area, he will see 
that big posters are going up on all the blocks saying no to five storeys, no to 10 storeys and no to 20 storeys. 
Therefore, the government will be lobbied continuously over what is happening at Canning Bridge because 
members of the community feel that the City of Melville has let them down. They are very hopeful that this 
government will not let them down and will not do the same thing that the City of Melville has done.  

Mr J.H.D. DAY: The member for Alfred Cove made the statement that the community should have a say on 
changes to planning arrangements. I entirely agree. That is very much provided for in the existing act. The 
community would have the opportunity to make submissions to any improvement schemes that are prepared 
under the umbrella of an improvement plan. There would be the normal advertising and consultation processes 
that exist at the moment, as they do in relation to an amendment to a local planning scheme. Some people may 
not be happy with the final outcome in some cases but, generally speaking, it is what the whole planning system 
is all about. Decisions about how land will be used is a matter of trying to get the balance right between various 
competing needs and concerns in the community. That process will still very much apply.  

In relation to the Canning Bridge area in particular, I have not been updated in recent times as to how the whole 
process is going but I am sure that further consultation is taking place. If the member for Alfred Cove has 
concerns about the approach of the City of Melville, I am sure she has the opportunity of taking those issues up 
directly with the City of Melville as well as in Parliament. Most of us have a reasonably close relationship with 
local governments in our particular electorates; I am sure that the member for Alfred Cove is no exception. 

In the broader context, as we made the point in the debate on this bill a couple of months or so ago, given the 
growth pressures we have in Perth and Western Australia, the state needs to be able to plan for that growth and 
be able to make decisions in a balanced way and use more contemporary and effective legislation than has been 
the case to this point. With the agreement of these amendments and putting the bill into effect, I have no doubt 
this will be achieved.  

Mr M. McGOWAN: I feel that the opposition must comment on these amendments, despite the fact that it has 
been a government show thus far. We are dealing with all of the amendments as one. We are supportive of them. 
Some of them were moved by the members of the opposition in the upper house and a member of the Greens 
(WA). I understand that it was a very interesting debate and the minister was present for some parts of it. He 
attempted to manage things from outside the chamber and it was an interesting experience for him, managing 
some of his upper house colleagues in relation to this. He may have had some difficulty in that regard at some 
point.  

My question relates to amendments 1 and 3. There are proposed subsections that indicate that there must be 
consultation with any affected local government on any improvement plan, improvement scheme, amendment or 
so on. There is no definition of “consultation”. When we have legislation that is open-ended like that, what is 
consultation? The bill says that there must be consultation with the local government. Does that mean writing a 
letter, making a phone call or having a chat with local government? It is hard to say. Ill-defined legislation is 
often not the best. There might be some argument from councils as to whether they were consulted because there 
is no definition. I do not have a copy of the original legislation and do not know whether it has a definition of 
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“consultation”. I would have thought that we should have had a definition along those lines. Perhaps that should 
have been included when the bill was amended in the other place. That is my question. I am seeking some advice 
from the minister. Depending upon his answer, in the future it might help people work out what they are required 
to do.  

Mr J.H.D. DAY: The definition of “consultation” is provided for in quite a number of acts of Parliament. There 
is certainly a story around that maybe some longer term members of the opposition could comment on more 
accurately than I. The story is that when Brian Burke was Premier, he was required to consult with the Leader of 
the Opposition about a particular appointment and virtually only informed the Leader of the Opposition that that 
is what he was planning to do and then went ahead and did it. That is a very minimalist approach to consultation. 
What is intended in this amendment — 

Mr M. McGowan: I would have thought that would be standard Premier behaviour.  

Mr J.H.D. DAY: It was certainly standard Brian Burke behaviour. I do not think that would be standard Colin 
Barnett behaviour and possibly not standard behaviour for a number of Premiers since Brian Burke. It certainly 
would have been pretty typical of the way he went about business.  

I assume that there is some precedence established in court cases about consultation. In the end it would come 
down to a decision of a court if there were some doubt as to whether there was some infringement of the act and 
the intentions of Parliament. Clearly, it is intended that there would be meaningful consultation. Presumably, 
something in writing would be sent to the particular local government. There may be discussions between the 
minister of the day or the chairman of the planning commission or director general of the department and the 
mayor or shire president or whatever the case may be. I would expect that something would be sent in writing 
and a response from the relevant local government would be received in writing, without allowing the process to 
be delayed unduly. There would be an expectation that if local government is being given the opportunity to 
comment, it would reply in a timely manner and without unduly delaying the process. If it was not prepared to 
do that, an attempt at consultation would have been made but it would not have taken up the opportunity.  

Dr J.M. WOOLLARD: I wonder whether the minister can confirm something. Proposed subsection (5A) 
states — 

The Minister must, as soon as is practicable after notice in respect of an improvement plan is published 
under subsection (4) … 

I did not realise we were going onto this bill this evening, so I do not have a copy of it with me. 

Mr J.H.D. Day: What are you referring to? 

Dr J.M. WOOLLARD: Amendment 2, which states, in part — 

After section 119(4) insert: 

(5A) The Minister must, as soon as is practicable after notice in respect of an improvement 
plan is published under subsection (4), is published under subsection 4 … 

Where will that improvement plan be published? Will it be published in the Government Gazette? Whilst the 
government has good intentions to consult with local governments, members of this house need to know if 
something is going on. Where do we keep an eye on these things if we do not hear from local government? Is it 
the Government Gazette?  

Mr J.H.D. DAY: It is the usual practice that these instruments and decisions are published in the Government 
Gazette, and that is what I expect would be the case in this particular situation.  

Question put and passed; the Council’s amendments agreed to.  

The Council acquainted accordingly.  

House adjourned at 10.08 pm 
__________ 

 
 
 
 


